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STATEMENT OF THE CASE 
 
Nature of the Case 
 
 In these consolidated cases, Edward L. Comer appeals from his judgments of 
conviction for three counts of sex abuse of a child under the age of sixteen.  Mr. Comer 
was found guilty following a jury trial and the district court imposed sentences of ten 
years, with four years fixed, and the court retained jurisdiction.  Mr. Comer appeals and 
he asserts that the district court erred by determining, through Rule 404(b) motions, that 
the allegations in these two cases constituted a common scheme or plan and then erred 
by joining the cases on that basis.    
 
Statement of the Facts and Course of Proceedings 
The statement of the facts and course of proceedings were previously articulated 
in Mr. Comer’s Appellant’s Brief.  They need not be repeated in this Reply Brief, but are 
incorporated herein by reference thereto. 
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ISSUE 
Did the district court err when it determined through Rule 404(b) motions that the 
allegations in these two cases constituted a common scheme or plan, and by joining the 
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 Mr. Comer asserts that the district court erred by determining in the Rule 404(b) 
motions that the allegations in these two cases constituted a common scheme or plan 
and then by joining the cases on that basis. 
    
B. The Allegations In This Case Do Not Constitute A Common Scheme Or Plan 
 
 In this case, Mr. Comer has challenged the district court’s decision to join his 
cases based on the fact that the two cases do not involve a common scheme or plan.  
Mr. Comer relied on the recent case of State v. Orellana Castro, 158 Idaho 757 (2015), 
in support of this argument.  The State has responded, asserting that “the issue in 
Orellana-Castro, however was whether the district court erred in denying the 
defendant’s motion to sever.  Thus, it is unclear why comer believes Orellana-Castro, 
rather than [State v.] Field, [144 Idaho 559 (2007)], controls the joinder issue in this 
case.”  (Respondent’s Brief, p.7.)   
 Mr. Comer relied on Orellana-Castro because, as the Court of Appeals has 
recently acknowledged,  
Orellana-Castro instructs us that the proper analysis in determining 
whether joinder is permissible requires consideration of the standards set 
forth in State v. Grist, 147 Idaho 49, 205 P.3d 1185 (2009) and State v. 
Johnson, 148 Idaho 664, 227 P.3d 918 (2010). Orellana-Castro, at 762, 
351 P.3d at 1220. Although both Grist and Johnson addressed the 
admissibility of evidence under Idaho Rule of Evidence 404(b) and not the 
permissibility of joinder, these cases hold that trial courts must closely 
scrutinize whether evidence of other bad acts truly demonstrates the 
 4 
existence of a common scheme or plan. See Johnson, 148 Idaho at 668-
69, 227 P.3d at 922-23; Grist, 147 Idaho at 54-55, 205 P.3d at 1190-91. 
State v. Sanchez, __Idaho __, 390 P.3d 453, 456 (Ct. App. 2017).  Thus, the analysis 
set forth in Orellana-Castro is relevant to the instant case.  And, as set forth in the 
Appellant’s Brief, the similarities in the charged conduct in this case are “far too 
unremarkable” to imply a common scheme or plan.   
 The State also attempts to distinguish Orellana-Castro because in that case, the 
defendant argued that the offenses were not committed as part of a common scheme or 
plan where in this case, Mr. Comer “accepted the determination that Rule 404(b) 
evidence would be admissible in both trials.”  (Respondent’s Brief, p.9.)  This overlooks 
the fact that in this case, the district court had already ruled on the State’s 404(b) motion 
and had deemed the evidence admissible pursuant to that Rule.  Mr. Comer was simply 
acknowledging the reality of the situation, which was, based on the court’s prior ruling, 
that 404(b) would be admissible at trial.  This does not mean that the analysis of 
Orellana-Castro is not relevant in this case, though.  Orellana-Castro and Sanchez 
make it clear that in order for cases to be joined, there must be evidence of a common 
scheme or plan, and there is no common scheme or plan in this case.   
 The State also asserts that, because Mr. Comer has only challenged the court’s 
404(b) ruling to the extent that it was based on a common scheme or plan, and has not 
challenged the finding regarding an absence of mistake, this Court should affirm on the 
unchallenged basis.  (Respondent’s Brief, p.10.)  This argument is without merit, 
because, as the State acknowledges, “Comer is correct that ‘the standard for joining 
cases is not whether certain evidence would be admissible as absence of mistake.’”  
(Respondent’s Brief, p.10.)  Mr. Comer has challenged the 404(b) ruling to the extent 
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that it provided the basis for the district court to join the cases.  Once the cases were 
joined, the evidence at issue ceased to be 404(b) evidence because the trial involved 
both alleged victims and the jury would not be instructed that each alleged victim’s 
testimony could only be used for certain purposes.  While it is true that Mr. Comer has 
not challenged the absence of mistake determination, this is irrelevant to the issue 
before this Court, because the state concedes that absence of mistake is not the 
standard for determining if joinder is appropriate.   
 Finally, the State asserts that any error is harmless because the evidence would 
be admissible at separate trials to refute Mr. Comer’s claim that any touching occurred 
accidentally.  (Respondent’s Brief, pp.11-12.)  This overlooks the fact that, in separate 
trials, this evidence would be subject to Rule 404(b) limitations and the jury would be 
specifically instructed that the evidence was admissible only to show an absence of 
mistake.  In joined trials, however, evidence from both victims is not subject to any such 
limitation and can be used as substantive evidence of guilt.  The fact that the jury was 
instructed that they consider each count separate does not solve this problem.   
 The State has the burden to prove that the error is harmless beyond a 
reasonable doubt.  State v. Perry, 150 Idaho 209, 222 (2010).  And this case presents a 
unique circumstance where this Court does not have to speculate as to what would 
happen in separate trials.  During S.S.’s first trial, which occurred pre-joinder (and 
where K.F. presented 404(b) evidence), the jury acquitted Mr. Comer of one charge and 
failed to reach a conclusion on the other.  (R., pp.743, 759.)  Thus, the record 
demonstrates that, when a separate trial was conducted and one alleged victim 
presented 404(b) evidence, the jury failed to convict.   
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CONCLUSION 
Mr. Comer requests that his convictions be vacated and his cases remanded for 
further proceedings. 
 DATED this 7th day of April, 2017. 
 
      ____________/s/_____________ 
      JUSTIN M. CURTIS 
      Deputy State Appellate Public Defender 
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